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(1) Own, operate, or be on board a
vessel, except if that vessel is in com-
pliance with all applicable provisions
of § 227.72(e);

(2) Fish for, catch, take, harvest, or
possess, fish or wildlife while on board
a vessel, except if that vessel is in com-
pliance with all applicable provisions
of § 227.72(e);

(3) Fish for, catch, take, harvest, or
possess, fish or wildlife contrary to any
notice of tow-time or other restriction
specified in, or issued under, § 227.72(e)
(3) or (6);

(4) Possess fish or wildlife taken in
violation of paragraph (b) of this sec-
tion;

(5) Fail to follow any of the sea turtle
handling and resuscitation require-
ments specified in § 227.72(e)(1);

(6) Possess a sea turtle in any man-
ner contrary to the handling and resus-
citation requirements of § 227.72(e) (1);

(7) Fail to comply immediately, in
the manner specified at 50 CFR 620.8
(b)–(d), with instructions and signals
specified therein issued by an author-
ized officer, including instructions and
signals to haul back a net for inspec-
tion;

(8) Refuse to allow an authorized offi-
cer to board a vessel, or to enter an
area where fish or wildlife may be
found, for the purpose of conducting a
boarding, search, inspection, seizure,
investigation, or arrest in connection
with enforcement of this section;

(9) Destroy, stave, damage, or dispose
of in any manner, fish or wildlife, gear,
cargo, or any other matter after a com-
munication or signal from an author-
ized officer, or upon the approach of
such an officer or of an enforcement
vessel or aircraft, before the officer has
an opportunity to inspect same, or in
contravention of directions from the
officer;

(10) Assault, resist, oppose, impede,
intimidate, threaten, obstruct, delay,
prevent, or interfere with an author-
ized officer in the conduct of any
boarding, search, inspection, seizure,
investigation, or arrest in connection
with enforcement of this section;

(11) Interfere with, delay, or prevent
by any means, the apprehension of an-
other person, knowing that such person
committed an act prohibited by this
section;

(12) Resist a lawful arrest for an act
prohibited by this section;

(13) Make a false statement, oral or
written, to an authorized officer or to
the agency concerning the fishing for,
catching, taking, harvesting, landing,
purchasing, selling, or transferring fish
or wildlife, or concerning any other
matter subject to investigation under
this section by such officer, or required
to be submitted under this part 227;

(14) Sell, barter, trade or offer to sell,
barter, or trade, a TED that is not an
approved TED; or

(15) Attempt to do, solicit another to
do, or cause to be done, any of the fore-
going.

(c) In connection with any action al-
leging a violation of this section, any
person claiming the benefit of any ex-
emption, exception, or permit under
this subpart D has the burden of prov-
ing that the exemption, exception, or
permit is applicable, was granted, and
was valid and in force at the time of
the alleged violation. Further, any per-
son claiming that a modification made
to a TED that is the subject of such an
action complies with the requirements
of § 227.72(e) (4)(iii) has the burden of
proving such claim.

[57 FR 57354, Dec. 4, 1992]

§ 227.72 Exceptions to prohibitions.

(a) Scientific, propagation, or survival
permits. (1) The Assistant Adminis-
trator may issue permits authorizing
activities which would otherwise be
prohibited under § 227.71 for scientific
purposes or to enhance the propagation
or survival of such species. Applica-
tions for these permits are subject to
the provisions of part 220 of this chap-
ter II.

(2) Ongoing scientific, propagation,
or survival projects, which would oth-
erwise be prohibited by § 227.71 may
continue without a permit until an ap-
plication for a permit has been denied
or 90 days from the effective date of the
listing of the effected species, which-
ever comes first. If a permit has not
been denied, ongoing projects may con-
tinue beyond this 90-day period pro-
vided that the individual responsible
for such project(s) has applied for a
permit and receives a letter from the
Assistant Administrator stating that
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the application is complete and suffi-
cient for processing within the 90-day
period. Projects not receiving a permit
or letter indicating sufficiency by the
90th day must cease. Within 30 days of
receipt of an application, the Assistant
Administrator will determine the com-
pleteness and sufficiency of the appli-
cation for processing. If an application
is deemed complete and sufficient for
processing, a permit will be issued or
denied within the next 90 days begin-
ning with the date of the letter inform-
ing the applicant that the application
is sufficient. Approved projects shall
continue in accordance with the condi-
tions of the permit.

(b) Permits for zoological exhibition or
educational purposes. The Assistant Ad-
ministrator may issue permits author-
izing activities which would be other-
wise prohibited under § 227.71 for zoo-
logical exhibition or educational pur-
poses. Applications for these permits
are subject to the provisions of part 220
of this chapter II.

(c) Exceptions for injured, dead, or
stranded specimens. If any member of
any threatened species listed in § 227.4
is found injured, dead, or stranded, any
agent or employee of the National Ma-
rine Fisheries Service, the Fish and
Wildlife Service, the U.S. Coast Guard,
or any other Federal land or water
management agency, or any agent or
employee of a State agency responsible
for fish and wildlife who is designated
by his or her agency for such purposes,
may, when acting in the course of his
or her official duties, take such speci-
mens without a permit if such taking
is necessary to aid a sick, injured, or
stranded specimen or dispose of a dead
specimen or salvage a dead specimen
which may be useful for scientific
study. Wherever possible, live speci-
mens shall be returned to their aquatic
environment as soon as possible. Every
action shall be reported in writing to
the Assistant Administrator within 30
days, and reports of further occurrence
shall be made as deemed appropriate
by the Assistant Administrator until
the specimen is either returned to its
environment or disposed of. Reports
shall be mailed by registered or cer-
tified mail, return receipt requested, to
the Assistant Administrator for Fish-
eries, National Marine Fisheries Serv-

ice, Washington, DC 20235, and shall
contain the following information:

(1) Name and position of the official
or employee involved;

(2) Description of the specimen(s) in-
volved;

(3) Date and location of disposal;
(4) Circumstances requiring the ac-

tion;
(5) Method of disposal;
(6) Disposition of the specimen(s), in-

cluding, where the specimen(s) has
been retained in captivity, a descrip-
tion of the place and means of confine-
ment, and the measures taken for its
maintenance and care; and

(7) Such other information as the As-
sistant Administrator may require.

(d) Exception for research or conserva-
tion. Any employee or agent of the Na-
tional Marine Fisheries Service, the
Fish and Wildlife Service, or a State
fish and wildlife agency operating a
conservation program pursuant to the
terms of a Cooperative Agreement with
the National Marine Fisheries Service
or the Fish and Wildlife Service in ac-
cordance with section 6(c) of the Act,
designated by his or her agency for
such purposes, may, when acting in the
course of his or her official duties, take
any threatened species to carry out sci-
entific research or conservation pro-
grams. All such takings shall be re-
ported within 30 days of the taking to
the Assistant Administrator who may
request additional reports of the tak-
ing and research at his discretion.

(e) Exception for incidental taking—(1)
General. The prohibitions against tak-
ing in § 227.71(a) do not apply to the in-
cidental take of any member of any
species of sea turtle listed in § 227.4
(i.e., a take not directed toward such
member) during fishing or scientific re-
search activities, to the extent that
those involved are in compliance with
the requirements of paragraphs (e)(1),
(2), (3), and (6) of this section, or in
compliance with the terms and condi-
tions of an incidental take permit
issued pursuant to paragraph (e)(7) of
this section.

(i) Any specimen so taken must be
handled with due care to prevent in-
jury to live specimens, observed for ac-
tivity, and returned to the water ac-
cording to the following procedures:

VerDate 10<SEP>98 01:53 Oct 29, 1998 Jkt 179207 PO 00000 Frm 00165 Fmt 8010 Sfmt 8010 Y:\SGML\179207T.XXX pfrm02 PsN: 179207T



170

50 CFR Ch. II (10–1–98 Edition)§ 227.72

(A) Sea turtles that are dead or ac-
tively moving must be released over
the stern of the boat. In addition, they
must be released only when trawls are
not in use, when the engine gears are
in neutral position, and in areas where
they are unlikely to be recaptured or
injured by vessels.

(B) Resuscitation must be attempted
on sea turtles that are comatose or in-
active but not dead by:

(1) Placing the turtle on its back
(carapace) and pumping its breastplate
(plastron) with hand or foot; or

(2) Placing the turtle on its breast-
plate (plastron) and elevating its hind-
quarter several inches for a period of 1
up to 24 hours. The amount of the ele-
vation depends on the size of the tur-
tle; greater elevations are needed for
larger turtles. Sea turtles being resus-
citated must be shaded and kept wet or
moist. Those that revive and become
active must be released over the stern
of the boat only when trawls are not in
use, when the engine gears are in neu-
tral position, and in areas where they
are unlikely to be recaptured or in-
jured by vessels. Similarly, sea turtles
that fail to move within several hours
(up to 24, if possible) must be returned
to the water in the same manner.

(ii) Any specimen so taken must not
be consumed, sold, landed, offloaded,
transshipped, or kept below deck.

(2) Gear requirements—(i) TED require-
ment. Except as provided in paragraph
(e)(2)(ii) of this section, any shrimp
trawler that is in the Atlantic Area or
Gulf Area must have an approved TED
(as defined in § 217.12 of this sub-
chapter) installed in each net that is
rigged for fishing. A net is rigged for
fishing if it is in the water, or if it is
shackled, tied, or otherwise connected
to any trawl door or board, or to any
tow rope, cable, pole or extension, ei-
ther on board or attached in any man-
ner to the shrimp trawler.

(ii) Exemptions from the TED require-
ment. (A) A shrimp trawler is exempt
from the TED requirements of para-
graph (e)(2)(i) of this section if it com-
plies with the alternative tow-time re-
strictions in paragraph (e)(3)(i) of this
section and if it:

(1) Has on board no power or mechan-
ical-advantage trawl retrieval system

(i.e., any device used to haul any part
of the net aboard);

(2) Is a bait shrimper that retains all
live shrimp on board in a container
with a circulating seawater system, if
it does not possess more than 32 pounds
(14.5 kg) of dead shrimp on board, and
if it has on board a valid original state
bait-shrimp license (if in a state that
requires such a license);

(3) Has only a pusher-head trawl,
skimmer trawl, or wing net rigged for
fishing;

(4) Is in an area during a period for
which tow-time restrictions apply
under paragraphs (e)(3)(ii) or (iii) of
this section, if it complies with all ap-
plicable provisions imposed under
those paragraphs;

(5) Prior to December 1, 1994, is in
inshore waters, if it has no more than
one net rigged for fishing (other than a
test (or try) net), if that net has both
a headrope length of less than 35 feet
(10.7 m) and a footrope length of less
than 44 feet (13.4 m).

(B) The following fishing gear or ac-
tivities are exempted from the TED re-
quirements of paragraph (e)(2)(i) of this
section:

(1)(i) For any shrimp trawler fishing
in the Gulf SFSTCA or the Atlantic
SFSTCA, a single test net (try net)
with a headrope length of 12 ft (3.6 m)
or less and with a footrope length of 15
ft (4.6 m) or less, if it is either pulled
immediately in front of another net or
is not connected to another net in any
way, if no more than one test net is
used at a time, and if it is not towed as
a primary net.

(ii) Prior to December 19, 1997, in
areas other than the Gulf SFSTCA or
the Atlantic SFSTCA, a single test net
(try net) with a headrope length of 20 ft
(6.1 m) or less, if it is either pulled im-
mediately in front of another net or is
not connected to another net in any
way, if no more than one test net is
used at a time, and if it is not towed as
a primary net.

(iii) Applicable after December 19,
1997, a single test net (try net) with a
headrope length of 12 ft (3.6 m) or less
and with a footrope length of 15 ft (4.6
m) or less, if it is either pulled imme-
diately in front of another net or is not
connected to another net in any way, if
no more than one test net is used at a
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time, and if it is not towed as a pri-
mary net.

(2) A beam or roller trawl fished
without doors, boards, or similar de-
vices, that has a mouth formed by a
rigid frame and rigid vertical bars, if
none of the spaces between the bars, or
between the bars and the frame, exceed
4 inches (10.2 cm); and

(3) A shrimp trawler fishing for, or
possessing, royal red shrimp, if at least
90 percent (by weight) of all shrimp ei-
ther found on board, or offloaded from
that shrimp trawler, is royal red
shrimp.

(iii) Gear requirement—summer floun-
der trawlers—(A) TED requirement. Ex-
cept as provided in paragraph
(e)(2)(iii)(B) of this section, any sum-
mer flounder trawler in the summer
flounder fishery-sea turtle protection
area must have an approved TED (as
defined in § 217.12 of this chapter) in-
stalled in each net that is rigged for
fishing. A net is rigged for fishing if it
is in the water, or if it is shackled,
tied, or otherwise connected to any
trawl door or board, or to any tow rope,
cable, pole or extension, either on
board or attached in any manner to the
summer flounder trawler.

(B) Exemptions from the TED require-
ment. Any summer flounder trawler
north of 35°46.1′ N. lat. (Oregon Inlet,
NC) from January 15 through March 15
annually is exempt from the TED re-
quirement of paragraph (e)(2)(iii)(A) of
this section, unless the Assistant Ad-
ministrator determines that TED use
is necessary to protect sea turtles or
ensure compliance, pursuant to the
procedures of paragraph (e)(6) of this
section.

(C) Monitoring. Summer flounder
trawlers must carry onboard a NMFS-
approved observer if requested upon
written notification from the Director,
Southeast Region, NMFS, or the Direc-
tor, Northeast Region, NMFS, sent to
the address specified for the vessel in
either the NMFS or state fishing per-
mit application, or to the address spec-
ified for registration or documentation
purposes, or upon written notification
otherwise served on the owner or oper-
ator of the vessel. Owners and opera-
tors must comply with the terms and
conditions specified in such written no-
tification. All NMFS-approved observ-

ers will report any violations of this
section, or other applicable regulations
and laws; such information may be
used for enforcement purposes.

(D) Additional sea turtle conservation
measures. The Assistant Administrator
may impose other such restrictions
upon summer flounder trawlers as he
or she deems necessary or appropriate
to protect sea turtles and ensure com-
pliance, pursuant to the procedures of
paragraph (e)(6) of this section. Such
measures may include, but are not lim-
ited to, a requirement to use TEDs in
areas other than summer flounder fish-
ery-sea turtle protection area, a re-
quirement to use limited tow-times,
and closure of the fishery.

(iv) Gear requirement—leatherback con-
servation zone—(A) Leatherback surveys.
From January 1 through June 30 of
each year, weekly aerial surveys will
be conducted (contingent upon weather
conditions) by NMFS or state agents in
the leatherback conservation zone (de-
fined in § 217.12 of this chapter). If
sighting rates of greater than 10
leatherback turtles per 50 nautical
miles (92.6 km) of trackline are ob-
served, the aerial surveys of that area
will be replicated within 24 hours, or as
soon as practicable thereafter.

(B) TED requirements and registration.
If surveys pursuant to (e)(2)(iv)(A) of
this section indicate a sighting rate
within the leatherback conservation
zone of greater than 10 leatherback sea
turtles per 50 nautical miles (92.6 km)
of trackline, NMFS will close, for a 2-
week period, an area of the leatherback
conservation zone encompassing all, or
a portion of, inshore waters and off-
shore waters 10 nautical miles (18.5 km)
seaward of the COLREGS demarcation
line, bounded by 1° lat. coinciding with
the trackline, within the leatherback
conservation zone. Within such closed
area, fishing by any shrimp trawler re-
quired to have a NMFS-approved TED
installed in each net rigged for fishing
is prohibited, unless the TED installed
is one described at paragraph
(e)(4)(i)(G)(2)(ii) or, prior to October 13,
1999, paragraph (e)(4)(iii)(A)(4)(ii) of
this section, and the owner or operator
of the shrimp trawler has notified the
Director, Southeast Region, NMFS
(Regional Director) of his or her inten-
tion to fish in that area, in accordance
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with the procedure provided in para-
graphs (e)(6)(iv) (A) through (F) of this
section. If requested in writing from
the Regional Director, owners and op-
erators of shrimp trawlers in the
leatherback conservation zone must
carry NMFS-approved observers aboard
such vessel(s). A shrimp trawler in the
leatherback conservation zone must
comply with the terms and conditions
specified in such written request, as
well as provide information on trawl-
ing hours, gear modifications, and tur-
tle captures.

(C) Notification. NMFS will imme-
diately announce specific area closures
on the NOAA weather radio channel, in
newspapers, and other media. Specific
area closures will be effective upon fil-
ing for public inspection at the Office
of the Federal Register. Owners and op-
erators of shrimp trawl vessels in the
leatherback conservation zone are re-
sponsible for monitoring the NOAA
weather radio channel for closure an-
nouncements. Shrimp trawlers may
also call the Southeast Regional Office
at (813) 570–5312 to receive updated area
closure information.

(3) Tow-time restrictions—(i) Duration
of tows. If tow-time restrictions are uti-
lized pursuant to paragraphs (e)(2)(ii),
(e)(3)(ii), or (e)(3)(iii) of this section, a
shrimp trawler must limit tow times to
no more than 55 minutes from April 1
through October 31; and to no more
than 75 minutes from November 1
through March 31. A shrimp trawler in
the North Carolina restricted area
must limit tow times to no more than
30 minutes from May 16 through Au-
gust 15. The tow time is measured from
the time that the trawl door enters the
water until it is removed from the
water. For a trawl that is not attached
to a door, the tow time is measured
from the time the codend enters the
water until it is removed from the
water.

(ii) Alternative—special environmental
conditions. (A) The Assistant Adminis-
trator may allow compliance with tow-
time restrictions, as an alternative to
the TED requirement of paragraph
(e)(2)(i) of this section, if he/she deter-
mines that the presence of algae, sea-
weed, debris or other special environ-
mental conditions in a particular area

makes trawling with TED-equipped
nets impracticable.

(B) North Carolina restricted area.
From June 27, 1994 through November
30, 1994, a shrimp trawler in the North
Carolina restricted area, as an alter-
native to complying with the TED re-
quirement of paragraph (e)(2)(i) of this
section, may comply with the tow-time
restrictions set forth in paragraph
(e)(3)(i) of this section. The owner or
operator of a shrimp trawler who wish-
es to operate his or her shrimp trawler
in the North Carolina restricted area
must register pursuant to paragraph
(e)(3)(v) of this section, with registra-
tion received by the Director, South-
east Region, NMFS, at least 24 hours
before the first use of such tow times.
Registration may be made by telephon-
ing (813) 893–3141 or writing to 9721 Ex-
ecutive Center Drive, St. Petersburg,
FL 33702. The owner or operator of a
shrimp trawler in the North Carolina
restricted area must carry onboard a
NMFS-approved observer upon written
notification by the Director, Southeast
Region, NMFS. Notification shall be
made to the address specified for the
vessel in either the NMFS or state fish-
ing permit application, the registration
or documentation papers, or otherwise
served upon the owner or operator of
the vessel. The owner or operator must
comply with the terms and conditions
specified in such written notification.
All observers will report any violations
of this section, or other applicable reg-
ulations and laws; such information
may be used for enforcement purposes.

(iii) Substitute—ineffectiveness of
TEDs. The Assistant Administrator
may require compliance with tow-time
restrictions, as a substitute for the
TED requirement of paragraph (e)(2)(i)
of this section, if he/she determines
that TEDs are ineffective in protecting
sea turtles.

(iv) Notice; applicability; conditions.
The Assistant Administrator will pub-
lish notification concerning any tow-
time restriction imposed under para-
graphs (e)(3) (ii) or (iii) of this section
in the FEDERAL REGISTER and will an-
nounce it in summary form on channel
16 of the marine VHF radio. A notifica-
tion of tow-time restrictions will in-
clude findings in support of these re-
strictions as an alternative to, or as
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substitute for, the TED requirements
of paragraph (e)(2)(i) of this section.
The notification will specify the effec-
tive dates, the geographic area where
tow-time restrictions apply, and any
applicable conditions or restrictions
that the Assistant Administrator de-
termines are necessary or appropriate
to protect sea turtles and ensure com-
pliance, including, but not limited to, a
requirement to carry observers, or for
all shrimp trawlers in the area to syn-
chronize their tow times so that all
trawl gear remains out of the water
during certain times. A notification
withdrawing tow-time restrictions will
include findings in support of that ac-
tion.

(v) Registration. If the Assistant Ad-
ministrator imposes restrictions under
paragraph (e)(3) (ii) or (iii) of this sec-
tion, he/she may require the owner and
operator of a shrimp trawler to register
before entering an area where, and dur-
ing the time when, the restrictions
apply. If registration is required, the
trawler’s owner and operator must sub-
mit the following information to the
NMFS Regional Office:

(A) The name and official number (or
registration number) of the shrimp
trawler;

(B) The names, mailing and street ad-
dresses, and telephone numbers of the
trawler owner and operator;

(C) The permit number or other iden-
tification of relevant state or Federal
fishing permit(s);

(D) Where and when the trawler in-
tends to fish;

(E) Where and when the trawler will
depart on any fishing trip, with suffi-
cient specificity to allow for an ob-
server to embark on the trip; and

(F) Any changes in the information
submitted under paragraphs (e)(3)(v)
(A) through (E) of this section. Failure
to do so immediately will void the reg-
istration, which will render unlawful
any subsequent entry of the shrimp
trawler into the area where and during
the time when the restrictions apply.

(vi) Procedures. The Assistant Admin-
istrator will consult with the appro-
priate fishery officials (state or Fed-
eral) where the affected shrimp fishery
is located in issuing a notification con-
cerning tow-time restrictions. An
emergency notification can be effective

for a period of up to 30 days and may be
renewed for additional periods of up to
30 days each if the Assistant Adminis-
trator finds that the conditions that
necessitated the imposition of tow-
time restrictions continue to exist. The
Assistant Administrator may invite
comments on such an action, and may
withdraw or modify the action by fol-
lowing procedures similar to those for
implementation. The Assistant Admin-
istrator will implement any permanent
tow-time restriction through rule-
making.

(4) Approved TEDs. Any netting, web-
bing, or mesh that may be measured to
determine compliance with this para-
graph (e)(4) is subject to measurement,
regardless of whether it is wet or dry.
Any such measurement will be of the
stretched mesh size.

(i) Hard TEDs. Hard TEDs are TEDs
with rigid deflector grids and are cat-
egorized as ‘‘hooped hard TEDs,’’ such
as the NMFS and Cameron TEDs (Fig-
ures 1 & 2), or ‘‘single-grid hard TEDs,’’
such as the Matagorda and Georgia
TEDs (Figures 3 & 4). Hard TEDs com-
plying with the following generic de-
sign criteria are approved TEDs:

(A) Construction materials. A hard
TED must be constructed of one or a
combination of the following mate-
rials, with minimum dimensions as fol-
lows:

(1) Solid steel rod with a minimum
outside diameter of 1⁄4 inch (0.64 cm);

(2) Fiberglass or aluminum rod with
a minimum outside diameter of 1⁄2 inch
(1.27 cm); or

(3) Steel or aluminum tubing with a
minimum outside diameter of 1/2 inch
(1.27 cm) and a minimum wall thick-
ness of 1/8 inch (0.32 cm) (also known as
schedule 40 tubing).

(B) Method of attachment. A hard TED
must be sewn into the trawl around the
entire circumference of the TED with
heavy twine.

(C) Angle of deflector bars. (1) Except
as provided in paragraph (e)(4)(i)(C)(2)
of this section, the angle of the deflec-
tor bars must be between 30° and 55°
from the normal, horizontal flow
through the interior of the trawl.

(2) For any shrimp trawler fishing in
the Gulf SFSTCA or the Atlantic
SFSTCA, a hard TED with the position
of the escape opening at the bottom of
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the net when the net is in its deployed
position, the angle of the deflector bars
from the normal, horizontal flow
through the interior of the trawl, at
any point, must not exceed 55°, and:

(i) If the deflector bars that run from
top to bottom are attached to the bot-
tom frame of the TED, the angle of the
bottom-most 4 inches (10.2 cm) of each
deflector bar, measured along the bars,
must not exceed 45° (Figures 14a and
14b);

(ii) If the deflector bars that run from
top to bottom are not attached to the
bottom frame of the TED, the angle of
the imaginary lines connecting the
bottom frame of the TED to the bot-
tom end of each deflector bar which
runs from top to bottom must not ex-
ceed 45° (Figure 15).

(D) Space between bars. The space be-
tween deflector bars, and between the
deflector bars and the frame, must not
exceed 4 inches (10.2 cm).

(E) Direction of bars. The deflector
bars must run from top to bottom of
the TED, as the TED is positioned in
the net, except that up to four of the
bottom bars and two of the top bars,
including the frame, may run from side
to side of the TED.

(F) Position of escape opening. The en-
tire width of the escape opening from
the trawl must be centered on and im-
mediately forward of the frame at ei-
ther the top or bottom of the net when
the net is in its deployed position. The
escape opening must be at the top of
the net when the slope of the deflector
bars from forward to aft is upward, and
must be at the bottom when such slope
is downward. For a single-grid TED,
the escape opening must be cut hori-
zontally along the same plane as the
TED, and may not be cut in a fore-and-
aft direction.

(G) Size of escape opening. (1) On a
hooped hard TED, the escape opening
must not be smaller than 25 inches by
25 inches (63.5 cm by 63.5 cm) in the
Gulf Area, or 30 inches by 30 inches
(76.2 cm by 76.2 cm) in the Atlantic
Area. A door frame may not be used
over the escape opening; however, a
webbing flap may be used as provided
in paragraph (e)(4)(iv)(C) of this sec-
tion.

(2)(i) On a single-grid hard TED, the
cut in the trawl webbing for the escape

opening cannot be narrower than the
outside width of the grid minus 4
inches (10.2 cm) on both sides of the
grid, when measured as a straight line
width. (Figure 13 of this part illus-
trates the dimensions of this cut.) The
resulting escape opening in the net
webbing must measure at least 32
inches (81.3 cm) in horizontal taut
length and, simultaneously, 10 inches
(25.4 cm) in vertical taut height in the
Gulf Area; or 35 inches (88.9 cm) in hor-
izontal taut length and, simulta-
neously, 12 inches (30.5 cm) in vertical
taut height in the Atlantic Area. The
vertical measurement must be taken at
the midpoint of the horizontal meas-
urement.

(ii) Escape opening for leatherback tur-
tles. A single-grid hard TED escape
opening shall be enlarged to allow
leatherback turtles to escape by cut-
ting an exit hole in the extension for-
ward of the TED frame 26 inches (66
cm) deep, on each side, by 83 inches (211
cm) across (Figures 12a and 12b of this
part). Excess webbing is removed by
cutting across 1⁄2 mesh forward of the
TED frame. The exit hole cover is made
by cutting a 133-inch (338-cm) by 58-
inch (148 cm) piece of webbing no
smaller than 11⁄2 inch (4 cm) stretch
mesh and no larger than 15⁄8 inch (4.2
cm) stretch mesh. The 133-inch (338 cm)
edge of the cover is attached to the for-
ward edge of the opening (83-inch (211-
cm) edge) with a sewing sequence of 3:2.
The cover should overlap 5 inches (13
cm) of the exit hole on each side. The
side of the cover is attached, maintain-
ing the 5-inch (13-cm) overlap, to the
side of the opening by sewing 28 inches
(71 cm) of the cover to 26 inches (66 cm)
of the opening forward of the TED
frame and by sewing 15 inches (38 cm)
of the cover to 15 inches (38 cm) of the
extension behind the TED frame. The
cover may extend no more than 24
inches (61 cm) behind the posterior
edge of the TED frame. The circum-
ference of the exit opening must be 142
inches (361 cm) when stretched. If an
accelerator funnel is used with a sin-
gle-grid hard TED, modified as above,
it must also have a minimum circum-
ference of 142 inches (361 cm).

(H) Size of hoop or grid—(1) Hooped
hard TED. (i) An oval front hoop on a
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hard TED must have an inside hori-
zontal measurement of at least 32
inches (81.3 cm) and an inside vertical
measurement of at least 20 inches (50.8
cm) in the Gulf Area, or an inside hori-
zontal measurement of at least 35
inches (88.9 cm) and an inside vertical
measurement of at least 30 inches (76.2
cm) in the Atlantic Area.

(ii) A circular front hoop on a hard
TED must have an inside diameter of
at least 32 inches (81.3 cm) in the Gulf
Area or 35 inches (88.9 cm) in the At-
lantic Area.

(2) Single-grid hard TED. A single-grid
hard TED must have an inside hori-
zontal and vertical measurement of at
least 28 inches (71.1 cm) in the Gulf
Area or 30 inches (76.2 cm) in the At-
lantic Area. The required inside meas-
urements must be at the mid-point of
the deflector grid.

(I) Flotation. Floats must be attached
to the top one-half of all hard TEDs
with bottom escape openings. The
floats may be attached either outside
or inside the net, but not to a flap.
Floats attached inside the net must be
behind the rear surface. Floats must be
attached with heavy twine or rope.
Floats must be constructed of alu-
minum, hard plastic, expanded poly-
vinyl chloride, or expanded ethylene
vinyl acetate unless otherwise speci-
fied. The requirements of this para-
graph may be satisfied by compliance
with either the dimension require-
ments of paragraph (e)(4)(i)(I)(1) of this
section, or the buoyancy requirements
of paragraph (e)(4)(i)(I)(2) of this sec-
tion, or the buoyancy-dimension re-
quirements of paragraph (e)(4)(i)(I)(3)
of this section. If roller gear is used
pursuant to paragraph (e)(4)(iv)(E), the
roller gear must be included in the cir-
cumference measurement of the TED
or the total weight of the TED.

(1) Float dimension requirements. (i)
For hard TEDs with a circumference of
120 inches (304.8 cm) or more, a mini-
mum of either one round, aluminum or
hard plastic float, no smaller than 9.8
inches (25.0 cm) in diameter, or two ex-
panded polyvinyl chloride or expanded
ethylene vinyl acetate floats, each no
smaller than 6.75 inches (17.2 cm) in di-
ameter by 8.75 inches (22.2 cm) in
length, must be attached.

(ii) For hard TEDs with a circum-
ference of less than 120 inches (304.8
cm), a minimum of either one round,
aluminum or hard plastic float, no
smaller than 9.8 inches (25.0 cm) in di-
ameter, or one expanded polyvinyl
chloride or expanded ethylene vinyl ac-
etate float, no smaller than 6.75 inches
(17.2 cm) in diameter by 8.75 inches
(22.2 cm) in length, must be attached.

(2) Float buoyancy requirements.
Floats of any size and in any combina-
tion must be attached such that the
combined buoyancy of the floats, as
marked on the floats, equals or exceeds
the weight of the hard TED, as marked
on the TED. The buoyancy of the floats
and the weight of the TED must be
clearly marked on the floats and the
TED as follows:

(i) Float buoyancy markings. Marking
must be made in clearly legible raised
or recessed lettering by the original
manufacturer. The marking must iden-
tify the buoyancy of the float in water,
expressed in grams or kilograms, and
must include the metric unit of meas-
ure. The marking may additionally in-
clude the buoyancy in English units.
The marking must identify the nomi-
nal buoyancy for the manufactured
float.

(ii) TED weight markings. The mark-
ing must be made by a registered TED
manufacturer and must be permanent
and clearly legible and must be accom-
panied by the identifying symbol of the
registered manufacturer. The marking
must identify the in-air, dry weight of
the TED, expressed in grams or kilo-
grams, and must include the metric
unit of measure. The marking may ad-
ditionally include the weight in
English units. The marked weight
must represent the actual weight of
the individual TED as manufactured.
Previously manufactured TEDs may be
marked upon return to a registered
TED manufacturer. Where a TED is
comprised of multiple detachable com-
ponents, the weight of each component
must be separately marked. A TED
manufacturer may become registered
to mark TEDs by requesting registra-
tion in writing from the NMFS South-
east Regional Director. To request reg-
istration, the manufacturer should
write to the Director, Southeast Re-
gion, NMFS, 9721 Executive Center Dr.
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North, St. Petersburg, FL 33702, and in-
clude the manufacturer’s name, ad-
dress, and telephone number; the sizes,
styles, and anticipated number of TEDs
to be produced annually; the method of
marking; and a description of the man-
ufacturer’s distinctive, identifying
symbol. Upon receipt of a complete re-
quest, the Director, Southeast Region,
NMFS, will notify the manufacturer in
writing of their registration.

(3) Buoyancy-dimension requirements.
Floats of any size and in any combina-
tion, provided that they are marked
pursuant to paragraph (e)(4)(i)(I)(2)(i)
of this section, must be attached such
that the combined buoyancy of the
floats equals or exceeds the following
values:

(i) For floats constructed of alu-
minum or hard plastic, regardless of
the size of the TED grid, the combined
buoyancy must equal or exceed 14 lb
(6.4 kg);

(ii) For floats constructed of ex-
panded polyvinyl chloride or expanded
ethylene vinyl acetate, where the cir-
cumference of the TED is 120 inches
(304.8 cm) or more, the combined buoy-
ancy must equal or exceed 20 lb (9.1
kg); or

(iii) For floats constructed of ex-
panded polyvinyl chloride or expanded
ethylene vinyl acetate, where the cir-
cumference of the TED is less than 120
inches (304.8 cm), the combined buoy-
ancy must equal or exceed 10 lb (4.5
kg).

(ii) Special Hard TEDs. Special hard
TEDs are hard TEDs which do not meet
all of the design and construction cri-
teria of the generic standards. The fol-
lowing special hard TEDs are approved
TEDs:

(A) Flounder TED (Figure 10 of this
part). The Flounder TED must be con-
structed of at least 1 1/4 inch (3.2 cm)
outside diameter aluminum or steel
pipe with a wall thickness of at least 1/
8 inch (0.3 cm). It must have a rectan-
gular frame with outside dimensions
which can be no less than 51 inches
(129.5 cm) in length and 32 inches (81.3
cm) in width. It must have at least five
vertical deflector bars, with bar
spacings of no more than 4 inches (10.2
cm). The vertical bars must be con-
nected to the top of the frame and to a
single horizontal bar near the bottom.

The horizontal bar must be connected
at both ends to the sides of the frame
and parallel to the bottom bar of the
frame. There must be a space no larger
than 10 inches (25.4 cm) between the
horizontal bar and the bottom bar of
the frame. An additional vertical bar
runs from the middle of the bottom bar
to the middle of the horizontal bar di-
viding the opening at the bottom into
two rectangles with an opening height
of no more than 10 inches (25.4 cm) and
an opening width of no more than 14 1/
2 inches (36.8 cm). If, because of the
width of the TED, the opening width of
the bottom rectangles exceeds the
maximum allowed, additional vertical
bars must be added. This TED must
comply with paragraphs (e)(4)(i)(B),
(e)(4)(i)(C), (e)(4)(i)(F), and (e)(4)(i)(G)
of this section with respect to the
method of attachment, the angle of the
deflector bars, the position of the es-
cape opening, and the size of the escape
opening, except that the deflector bars
must be positioned in the net to deflect
turtles to the escape opening in the top
of the trawl. This TED may not be con-
figured with a bottom escape opening.
Installation of an accelerator funnel is
not permitted with this TED. Use of
this TED is restricted to the Atlantic
summer flounder bottom trawl fishery.

(B) Jones TED (Figure 11 of this part).
The Jones TED must be constructed of
at least 1 1/4 inch (3.2 cm) outside diam-
eter aluminum or steel pipe, and the
pipe must have a wall thickness of at
least 1/8 inch (0.3 cm). It must be gen-
erally oval in shape with a flattened
bottom. The deflector bars must be at-
tached to the frame at a 45° angle from
the horizontal positioning downward
and each bar must be attached at only
one end to the frame. The deflector
bars must be attached and lie in the
same plane as the frame. The space be-
tween the ends of the bottom deflector
bars and the bottom frame bar must be
no more than 3 inches (7.6 cm). The
spacing between the bottom three de-
flector bars on each side must be no
greater than 2 1/2 inches (6.4 cm). The
spacing between all other deflector
bars must not exceed 3 1/2 inches (8.9
cm) and spacing between ends of oppos-
ing deflector bars also must not exceed
3 1/2 inches (8.9 cm). This TED must
comply with paragraphs (e)(4)(i)(B),
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(e)(4)(i)(C), (e)(4)(i)(F), (e)(4)(i)(G),
(e)(4)(i)(H)(2), and (e)(4)(i)(I) of this sec-
tion with respect to the method of at-
tachment, the angle of the deflector
bars, the position of the escape open-
ing, the size of the escape opening, the
size of the grid, and flotation.

(iii) Soft TEDs. Soft TEDs are TEDs
with deflector panels made from poly-
propylene or polyethylene netting.
Prior to October 13, 1999, the following
soft TEDs are approved TEDs:

(A) Parker TED. The Parker TED is a
soft TED, consisting of a single tri-
angular panel, composed of webbing of
two different mesh sizes, that forms a
complete barrier inside a trawl and
that angles toward an escape opening
in the top of the trawl.

(1) Excluder Panel. (Figure 5) The ex-
cluder panel of the Parker TED must
be constructed of a single triangular
piece of 8-inch (20.3 cm) stretched mesh
webbing and two trapezoidal pieces of
4-inch (10.2-cm) stretched mesh web-
bing. The webbing must consist of
number 48 (3-mm thick) or larger poly-
propylene or polyethylene webbing
that is heat-set knotted or braided.
The leading edge of the 8-inch (20.3-cm)
mesh panel must be 36 meshes wide.
The 8-inch (20.3-cm) mesh panel must
be tapered on each side with all-bar
cuts to converge on an apex, such that
the length of each side is 36 bars. The
leading edges of the 4-inch (10.2-cm)
mesh panels must be 8 meshes wide.
The edges of the 4-inch (10.2-cm) mesh
panels must be cut with all-bar cuts
running parallel to each other, such
that the length of the inner edge is 72
bars and the length of the outer edge is
89 bars and the resulting fore-and-aft
edge is 8 meshes deep. The two 4-inch
(10.2-cm) mesh panels must be sewn to
the 8-inch (20.3-cm) mesh panel to cre-
ate a single triangular excluder panel.
The 72-bar edge of each 4-inch (10.2-cm)
mesh panel must be securely joined
with twine to one of the 36-bar edges of
the 8-inch (20.3-cm) mesh panel, tied
with knots at each knot of the 4-inch
(10.2-cm) webbing and at least two
wraps of twine around each bar of 4-
inch (10.2-cm) mesh and the adjoining
bar of the 8-inch (20.3-cm) mesh. The
adjoining fore-and-aft edges of the two
4-inch (10.2-cm) mesh panels must be
sewn together evenly.

(2) Limitations on which trawls may
have a Parker TED installed. The Parker
TED must not be installed or used in a
two-seam trawl with a tongue, nor in a
triple-wing trawl (a trawl with a
tongue along the headrope and a sec-
ond tongue along the footrope). The
Parker TED may be installed and used
in any other trawl if the taper of the
body panels of the trawl does not ex-
ceed 4b1p and if it can be properly in-
stalled in compliance with paragraph
(c)(1)(iii) of this section.

(3) Panel installation—(i) Leading edge
attachment. The leading edge of the ex-
cluder panel must be attached to the
inside of the bottom of the trawl across
a straight row of meshes. For a two-
seam trawl or a four-seam, tapered-
wing trawl, the row of meshes for at-
tachment to the trawl must run the en-
tire width of the bottom body panel,
from seam to seam. For a four-seam,
straight-wing trawl, the row of meshes
for attachment to the trawl must run
the entire width of the bottom body
panel and half the height of each wing
panel of the trawl. Every mesh of the
leading edge of the excluder panel must
be evenly sewn to this row of meshes;
meshes may not be laced to the trawl.
The row of meshes for attachment to
the trawl must contain the following
number of meshes, depending on the
stretched mesh size used in the trawl:
for a mesh size of 21⁄4 inches (5.7 cm),
152–168 meshes; for a mesh size of 21⁄8
inches (5.4 cm), 161–178 meshes; for a
mesh size of 2 inches (5.1 cm), 171–189
meshes; for a mesh size of 17⁄8 inches
(4.8 cm), 182–202 meshes; for a mesh size
of 13⁄4 inches (4.4 cm), 196–216 meshes;
for a mesh size of 15⁄8 inches (4.1 cm),
211–233 meshes; for a mesh size of 11⁄2
inches (3.8 cm), 228–252 meshes; for a
mesh size of 13⁄8 inches (3.5 cm), 249–275
meshes; and for a mesh size of 11⁄4
inches (3.2 cm), 274–302 meshes.

(ii) Apex attachment. The apex of the
triangular excluder panel must be at-
tached to the inside of the top body
panel of the trawl at the centerline of
the trawl. The distance, measured aft
along the centerline of the top body
panel from the same row of meshes for
attachment of the excluder panel to
the bottom body panel of the trawl, to
the apex attachment point must con-
tain the following number of meshes,
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depending on the stretched mesh size
used in the trawl: for a mesh size of 21⁄4
inches (5.7 cm), 78–83 meshes; for a
mesh size of 21⁄8 inches (5.4 cm), 83–88
meshes; for a mesh size of 2 inches (5.1
cm), 87–93 meshes; for a mesh size of 17⁄8
inches (4.8 cm) , 93–99 meshes; for a
mesh size of 13⁄4 inches (4.4 cm) , 100–106
meshes; for a mesh size of 15⁄8 inches
(4.1 cm), 107–114 meshes; for a mesh size
of 11⁄2 inches (3.8 cm), 114–124 meshes;
for a mesh size of 13⁄8 inches (3.5 cm),
127–135 meshes; and for a mesh size of
11⁄4 inches (3.2 cm), 137–146 meshes.

(iii) Side attachment. The sides of the
excluder panel must be attached evenly
to the inside of the trawl from the out-
side attachment points of the excluder
panel’s leading edge to the apex of the
excluder panel. Each side must be sewn
with the same sewing sequence, and, if
the sides of the excluder panel cross
rows of bars in the trawl, then the
crossings must be distributed evenly
over the length of the side attachment.

(4) Escape opening. The escape open-
ing for the Parker soft TED must
match one of the following specifica-
tions:

(i) Longitudinal cut. A slit at least 56
inches (1.4 m) in taut length must be
cut along the centerline of the top
body panel of the trawl net imme-
diately forward of the apex of the panel
webbing. The slit must not be covered
or closed in any manner. The edges and
end points of the slit must not be rein-
forced in any way; for example, by at-
taching additional rope or webbing or
by changing the orientation of the web-
bing.

(ii) Leatherback escape opening. A hor-
izontal cut extending from the attach-
ment of one side of the deflector panel
to the trawl to the attachment of the
other side of the deflector panel to the
trawl must be made in a single row of
meshes across the top of the trawl and
measure at least 96 inches (244 cm) in
taut width. All trawl webbing above
the deflector panel between the 96-inch
(244-cm) cut and edges of the deflector
panel must be removed. A rectangular
flap of nylon webbing not larger than 2-
inch (5.1-cm) stretched mesh may be
sewn to the forward edge of the escape
opening. The width of the flap must
not be larger than the width of the for-
ward edge of the escape opening. The

flap must not extend more than 12
inches (30.4 cm) beyond the rear point
of the escape opening. The sides of the
flap may be attached to the top of the
trawl but must not be attached farther
aft than the row of meshes through the
rear point of the escape opening. One
row of steel chain not larger than 3⁄16

inch (4.76 mm) may be sewn evenly to
the back edge of the flap. The stretched
length of the chain must not exceed 96
inches (244 cm). A Parker TED using
the escape opening described in this
paragraph meets the requirements of
paragraph (e)(2)(iv)(B) of this section.

(B) [Reserved]
(iv) Allowable modifications to TEDs.

No modifications may be made to an
approved soft TED. Unless otherwise
prohibited in paragraph (e)(4)(ii) of this
section, only the following modifica-
tions may be made to an approved hard
TED and an approved special hard
TED:

(A) Floats. In addition to floats re-
quired pursuant to paragraph (e)(4)(i)(I)
of this section, floats may be attached
to the top one-half of the TED, either
outside or inside the net, but not to a
flap. Floats attached inside the net
must be behind the rear surface at the
top of the TED.

(B) Accelerator funnel. An accelerator
funnel may be installed in the trawl, if
it is made of net webbing material with
a stretched mesh size not greater than
1 5/8 inches (4.1 cm), if it has an
insidehorizontal opening of at least 39
inches (99.1 cm) when measured in a
taut position, if it is inserted in the net
immediately forward of the TED, and if
its rear edge does not extend past the
bars of the TED. The trailing edge of
the accelerator funnel may be attached
to the TED on the side opposite the es-
cape opening if not more than 1/3 of the
circumference of the funnel is at-
tached, and if the inside horizontal
opening of at least 39 inches (99.1 cm) is
maintained. In a downward shooting
TED, only the top 1/3 of the circum-
ference of the funnel may be attached
to the TED. In an upward shooting
TED, only the bottom 1/3 of the cir-
cumference of the funnel may be at-
tached to the TED.

(C) Webbing flap. A webbing flap may
be used to cover the escape opening if:
No device holds it closed or otherwise
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restricts the opening; it is constructed
of webbing with a stretched mesh size
no larger than 1 5/8 inches (4.1 cm); it
lies on the outside of the trawl; it is at-
tached along its entire forward edge
forward of the escape opening; it is not
attached on the sides beyond the row of
meshes that lies 6 inches (15.2 cm) be-
hind the posterior edge of the grid; and
it does not extend more than 24 inches
(61.0 cm) beyond the posterior edge of
the grid, except for trawlers fishing in
the Gulf SFSTCA or Atlantic SFSTCA
with a hard TED with the position of
the escape opening at the bottom of
the net when the net is in its deployed
position, in which case the webbing
flap must not extend beyond the pos-
terior edge of the grid.

(D) Chafing webbing. A single piece of
nylon webbing, with a twine size no
smaller than size 36 (2.46 mm in diame-
ter), may be attached outside of the es-
cape opening webbing flap to prevent
chafing on bottom opening TEDs. This
webbing may be attached along its
leading edge only. This webbing may
not extend beyond the trailing edge or
sides of the existing escape opening
webbing flap, and it must not interfere
or otherwise restrict the turtle escape
opening.

(E) Roller gear. Roller gear may be at-
tached to the bottom of a TED to pre-
vent chafing on the bottom of the TED
and the trawl net. When a webbing flap
is used in conjunction with roller gear,
the webbing flap must be of a length
such that no part of the webbing flap
can touch or come in contact with any
part of the roller gear assembly or the
means of attachment of the roller gear
assembly to the TED, when the trawl
net is in its normal, horizontal posi-
tion. Roller gear must be constructed
according to one of the following de-
sign criteria:

(1) A single roller consisting of hard
plastic shall be mounted on an axle
rod, so that the roller can roll freely
about the axle. The maximum diame-
ter of the roller shall be 6 inches (15.24
cm), and the maximum width of the
axle rod shall be 12 inches (30.4 cm).
The axle rod must be attached to the
TED by two support rods. The maxi-
mum clearance between the roller and
the TED shall not exceed 1 inch (2.5
cm) at the center of the roller. The

support rods and axle rod must be
made from solid steel or solid alu-
minum rod no larger than 1/2 inch (1.28
cm) in diameter. The attachment of
the support rods to the TED shall be
such that there are no protrusions
(lips, sharp edges, burrs, etc.) on the
front face of the grid. The axle rod and
support rods must lie entirely behind
the plane of the face of the TED grid.

(2) A single roller consisting of hard
plastic tubing shall be tightly tied to
the back face of the TED grid with rope
or heavy twine passed through the cen-
ter of the roller tubing. The roller shall
lie flush against the TED. The maxi-
mum outside diameter of the roller
shall be 3 1/2 inches (8.0 cm), the mini-
mum outside diameter of the roller
shall be 2 inches (5.1 cm), and the maxi-
mum length of the roller shall be 12
inches (30.4 cm). The roller must lie en-
tirely behind the plane of the face of
the grid.

(5)(i) Revision of generic design criteria,
and approval of TEDs, of allowable modi-
fications of hard TEDs, and of special
hard TEDs. The Assistant Adminis-
trator may revise the generic design
criteria for hard TEDs set forth in
paragraph (e)(4)(i) of this section, may
approve special hard TEDs in addition
to those listed in paragraph (e)(4)(ii) of
this section, may approve allowable
modifications to hard TEDs in addition
to those authorized in paragraph
(e)(4)(iv) of this section, or may ap-
prove other TEDs, by regulatory
amendment, if, according to a NMFS-
approved scientific protocol, the TED
demonstrates a sea turtle exclusion
rate of 97 percent or greater (or an
equivalent exclusion rate). Two such
protocols have been published by
NMFS (52 FR 24262, June 29, 1987; and 55
FR 41092, October 9, 1990) and will be
used only for testing relating to hard
TED designs. Testing under any proto-
col must be conducted under the super-
vision of the Assistant Administrator,
and shall be subject to all such condi-
tions and restrictions as the Assistant
Administrator deems appropriate. Any
person wishing to participate in such
testing should contact the Director,
Southeast Fisheries Science Center,
NMFS.
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(ii) Upon application, the Assistant
Administrator may issue permits, sub-
ject to such conditions and restrictions
as the Assistant Administrator deems
appropriate, authorizing public or pri-
vate experimentation aimed at improv-
ing shrimp retention efficiency of ex-
isting approved TEDs and at develop-
ing additional TEDs, or conducting
fishery research, that would otherwise
be subject to paragraph (e)(2) of this
section. Applications should be ad-
dressed to the Director, Southeast Re-
gion, NMFS, 9450 Koger Blvd., St. Pe-
tersburg, FL 33702.

(6) Limitations on incidental takings
during fishing activities—(i) Limitations.
The exemption for incidental takings
of sea turtles in paragraph (e)(1) of this
section does not authorize incidental
takings during fishing activities if the
takings:

(A) Would violate the restrictions,
terms, or conditions of an incidental
take statement or biological opinion;

(B) Would violate the restrictions,
terms, or conditions of an incidental
take permit; or

(C) May be likely to jeopardize the
continued existence of a species listed
under the Act.

(ii) Determination; restrictions on fish-
ing activities. The Assistant Adminis-
trator may issue a determination that
incidental takings during fishing ac-
tivities are unauthorized. Pursuant
thereto, the Assistant Administrator
may restrict fishing activities in order
to conserve a species listed under the
Act, including, but not limited to, re-
strictions on the fishing activities of
vessels subject to paragraph (e)(2)(i) of
this section. The Assistant Adminis-
trator will take such action if he/she
determines that restrictions are nec-
essary to avoid unauthorized takings
that may be likely to jeopardize the
continued existence of a listed species.
The Assistant Administrator may
withdraw or modify a determination
concerning unauthorized takings or
any restriction on fishing activities if
the Assistant Administrator deter-
mines that such action is warranted.

(iii) Notice; applicability; conditions.
The Assistant Administrator will pub-
lish a notification of a determination
concerning unauthorized takings or a
notification concerning the restriction

of fishing activities in the FEDERAL
REGISTER. The Assistant Administrator
will provide as much advance notice as
possible, consistent with the require-
ments of the Act, and will announce
the notification in summary form on
channel 16 of the marine VHF radio.
Notification of a determination con-
cerning unauthorized takings will in-
clude findings in support of that deter-
mination; specify the fishery, including
the target species and gear used by the
fishery, the area, and the times, for
which incidental takings are not au-
thorized; and include such other condi-
tions and restrictions as the Assistant
Administrator determines are nec-
essary or appropriate to protect sea
turtles and ensure compliance. Notifi-
cation of restriction of fishing activi-
ties will include findings in support of
the restriction, will specify the time
and area where the restriction is appli-
cable, and will specify any applicable
conditions or restrictions that the As-
sistant Administrator determines are
necessary or appropriate to protect sea
turtles and ensure compliance. Such
conditions and restrictions may in-
clude, but are not limited to, limita-
tions on the types of fishing gear that
may be used, tow-time restrictions, al-
teration or extension of the periods of
time during which particular tow-time
requirements apply, requirements to
use TEDs, and requirements to provide
observers. Notification of withdrawal
or modification will include findings in
support of that action.

(iv) Registration. If the Assistant Ad-
ministrator imposes restrictions under
paragraph (e)(6)(ii) of this section, he/
she may require the owner and opera-
tor of a vessel to register before enter-
ing an area where, and during the time
when, the restrictions apply. If reg-
istration is required, the vessel’s owner
and operator must submit the follow-
ing information to the NMFS Regional
Office:

(A) The name and official number (or
registration number) of the vessel;

(B) The names, mailing and street ad-
dresses, and telephone numbers of the
vessel owner and operator;

(C) The permit number or other iden-
tification of relevant state or Federal
fishing permit(s);
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(D) Where and when the vessel in-
tends to fish; and

(E) Where and when the vessel will
depart on any fishing trip, with suffi-
cient specificity to allow for an ob-
server to embark on the trip.

(F) Any changes in the information
submitted under paragraphs (e)(6)(iv)
(A) through (E) of this section. Failure
to do so immediately will void the reg-
istration, which will render unlawful
any subsequent entry of the fishing
vessel into the area where and during
the time when the restrictions apply.

(v) Procedures. The Assistant Admin-
istrator will consult with the appro-
priate fisheries officials (state or Fed-
eral) where the fishing activities are
located in issuing notification of a de-
termination concerning unauthorized
takings or notification concerning the
restriction of fishing activities. An
emergency notification will be effec-
tive for a period of up to 30 days and
may be renewed for additional periods
of up to 30 days each. The Assistant
Administrator may invite comments
on such action, and may withdraw or
modify the action by following proce-
dures similar to those for implementa-
tion. The Assistant Administrator will
implement any permanent determina-
tion or restriction through rule-
making.

(7) Incidental-take permits. The Assist-
ant Administrator may issue permits
authorizing activities that would oth-
erwise be prohibited in § 227.71(a) of this

chapter in accordance with section
10(a)(1)(B) of the Act (16 U.S.C.
1539(a)(1)(B)), and in accordance with,
and subject to, the provisions of parts
220 and 222 of this chapter. Such per-
mits may be issued for the incidental
taking of both endangered and threat-
ened species of sea turtles. This section
supersedes restrictions on the scope of
parts 220 and 222, including, but not
limited to, the restrictions specified in
§§ 220.3, 222.1, 222.2(a) and 222.22(a).

(f) Subsistence. The prohibition in
§ 227.71(b) shall not apply with respect
to the taking of any member of the
species of green sea turtle (Chelonia
mydas) in waters seaward of mean low
tide for personal consumption by resi-
dents of the Trust Territory of the Pa-
cific Islands if such taking is cus-
tomary, traditional and necessary for
the sustenance of such resident and his
immediate family. Sea turtles so taken
cannot be transferred to non-residents
or sold.

[43 FR 32809, July 28, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 227.72, see the List of CFR
Sections Affected in the Finding Aids sec-
tion of this volume.

EFFECTIVE DATE NOTE: At 60 FR 15516, Mar.
24, 1995 in § 227.72, paragraph (e)(4)(i)(I) was
revised. Paragraph (e)(4)(i)(I)(2)(ii) contains
information collection requirements and will
not become effective until approval has been
given by the Office of Management and
Budget.

VerDate 10<SEP>98 01:53 Oct 29, 1998 Jkt 179207 PO 00000 Frm 00177 Fmt 8010 Sfmt 8010 Y:\SGML\179207T.XXX pfrm02 PsN: 179207T



182

50 CFR Ch. II (10–1–98 Edition)Pt. 227, Fig. 1

[60 FR 15519, Mar. 24, 1995]
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FIGURE 2 (CAMERON TED)

[52 FR 24259, June 29, 1987. Redesignated at 57 FR 40868, Sept. 8, 1992]
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50 CFR Ch. II (10–1–98 Edition)Pt. 227, Fig. 3

FIGURE 3 MATAGORDA TED

[52 FR 24260, June 29, 1987. Redesignated at 57 FR 40868, Sept. 8, 1992]
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FIGURE 4 (GEORGIA TED)

[52 FR 24261, June 29, 1987. Redesignated at 57 FR 40868, Sept. 8, 1992]
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50 CFR Ch. II (10–1–98 Edition)Pt. 227, Fig. 5

FIGURE 5 NET DIAGRAM FOR THE EXCLUDER PANEL OF THE PARKER SOFT TED

[63 FR 17958, Apr. 13, 1998]
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FIGURES 6–9b TO PART 227 [RESERVED]

[58 FR 54069, Oct. 20, 1993]
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50 CFR Ch. II (10–1–98 Edition)Pt. 227, Fig. 11

[58 FR 54070, Oct. 20, 1993]
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[59 FR 25830, May 18, 1994]
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50 CFR Ch. II (10–1–98 Edition)Pt. 227, Fig. 12b

[59 FR 25831, May 18, 1994]
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[60 FR 15520, Mar. 24, 1995]
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50 CFR Ch. II (10–1–98 Edition)Pt. 227, Figs. 14a and 14b

[61 FR 66946, Dec. 19, 1996]
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[61 FR 66947, Dec. 19, 1996]
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